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1. Introduction 

Most people would agree that those who commit war crimes or crimes against 
humanity should be prosecuted and punished, the process nonetheless should be 
impartial1. A court made to promote the rule of law that does not ensure the high 
standards of conduct intended for its function would not only be immoral, it would be 
unlawful. A fair trial, free from political or judicial bias is a legal right2.   

In recognition of the serious violations of humanitarian law committed in Rwanda, 
acting under Chapter VII of the United Nations Charter, the Security Council created 
the International Criminal Tribunal for Rwanda (hereunder ICTR or Tribunal). The 
purpose of this measure was to contribute to the process of national reconciliation in 
Rwanda and the maintenance of peace in that region3.  

The ICTR‘s commitment to due process in protecting individuals from arbitrary4 or 
unfair treatment by State organs and positively contributing to international 
humanitarian law is mandated.  

"For the United Nations, the rule of law refers to a principle of governance in which 
all persons, institutions and entities, public and private, including the State itself, are 
accountable to laws that are publicly promulgated, equally enforced and 
independently adjudicated, and which are consistent with international human rights 
norms and standards. It requires, as well, measures to ensure adherence to the 
principles of supremacy of law, equality before the law, accountability to the law, 
fairness in the application of the law, separation of powers, participation in decision-
making, legal certainty, avoidance of arbitrariness and procedural and legal 
transparency5." 

This essay primarily looks at rulings of the ICTR Trial Chamber Judges, factoring; 
consistency, admissibility of evidence and exhibits and observance to the rule of law 
when formulating Decisions to understand how the Tribunal’s method of practice 
corresponds with its obligation to conduct fair trials for those Accused of serious 
violations of international humanitarian law. This will give an idea as to whether or 
not the Tribunal can effectively conduct fair trials.  

The events that lead to the establishment of The ICTR will be discussed, focussing on 
its jurisdiction and rules of procedure and evidence. In addition, doubts cast on the 
Tribunals ‘legality’, the pre-disposition of Trial Chamber Judges and the relationship 
between the ICTR and the states on which it acts on behalf will be examined. 

 

                                                 
1 Article 14 (1) of the International Covenant on Civil and Political Rights 
2 Article 10 of the Universal Declaration of Human Rights 
3 It may also deal with the prosecution of Rwandan citizens responsible for genocide and other such 
violations of international law committed in the territory of neighboring States during the same period. 
4 Barayagwiza I, supra note112, “[n]othing less than the integrity of the Tribunal is at stake . . . 
Loss of public confidence in the Tribunal, as a court valuing human rights of all individuals--including 
those charged with unthinkable crimes--would be among the most serious consequences . . .” 
5 (S/2004/616), Report of the Secretary-General on the Rule of Law and Transitional Justice in 
Conflict and Post-Conflict Societies 
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Chapter 1 

 

Internal conflict  

In adopting Resolution 935, on 1 July 1994, the UN Security Council instructed the 
Secretary General to set up a commission of experts to establish whether serious 
breaches of humanitarian law, including genocide, had been committed in Rwanda6. 
The Commission reported back that genocide and deliberate violations of 
humanitarian law had indeed taken place in Rwanda7.  

1.1 Breaches of humanitarian law 

In 1924, The United Nation’s predecessor, League of Nations, handed control of 
Rwanda over to Belgian colonialists. 

Colonizers of Rwanda contrived to find differences between its people. They 
promoted tribalism and vigorously employed methods of divide and rule. Tensions 
increased as the Tutsi monarchy attained greater wealth and acceptance from 
European settlers and Hutu’s were denied any socio-economic advancement.  

Tutsi aspiration for independence prompted Belgium to organise elections in 1960. In 
1961, a referendum supervised by the UN resulted in an 80 percent victory for 
PARMEHUTU (Party of the Hutu Emancipation Movement) cementing the end of the 
monarchy. Under Hutu rule, the oppression was reversed8. Over the next thirty years, 
exiled Tutsis violently invaded on numerous occasions9 and organised themselves for 
a revolution10. 

Cultivation of European11 ideology rendered democracy demographic. The Church’s 
alliance with this colonial exercise cannot be ignored. There is significant evidence 
which implicates the Catholic Church’s involvement12 in Rwandan politics. In activity 
leading up to the genocide, senior Church figures were accused of assisting in crimes 
against humanity13.  

In October 1990 the Rwandan Patriotic Front (RPF, formed by Tutsi refugees in 
Uganda, now the ruling political party of Rwanda) invaded northern Rwanda from 
                                                 
6 UN Doc. S/935/1994 
7 UN Doc. S/1994/1125 
8 By 1964, over 150,000 Tutsis were displaced to neighboring countries. 
9 The Atlantic Monthly; June 1964; The Atlantic Report: Rwanda; Volume 213, No. 6, pp. 26-33 
10 A secret organization known as the Inyenzi formed to overthrow the Rwandan government and 
restore the monarchy. 
11 According to Church historian Paul Rutayisire, stereotypes employedto dehumanize Tutsi’s, were 
also used by some influential clergymen, before and after the genocide. 
12 Archbishop André Perraudin, senior representative of Rome in Rwanda 1950’s. Perraudin helped in 
orchestrating hateful ideology known as Hutu Power with other church officials. 
13 Catholic Nun, Sister Theopister Mukakibibi, was sentenced to 30 years in prison by a gacaca court on 
November 10. Father Seromba convicted of acts of genocide. 
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Uganda supported by President Museveni and a large scale insurgency continues until 
a UN brokered ceasefire establishes a Demilitarized zone (DMZ) in August 1993. The 
International community brokered the Arusha peace accords, signed in Tanzania, to 
establish a framework for a broad based transitional Government and a power-sharing 
Parliament between the two dominant ethnic groups.    

This was broadly accepted although tensions remained high. In February 1994, two 
leading political figures were assassinated, a leader of the liberal PSD party, Minister 
Gatabazi and the leader of the CDR extremists, Martyn Buchana. The scene was set 
for conflict and the eyes of the West were distracted with elections in South Africa set 
for May 1994 and the recent US retreat from Somalia. 

Rwanda descends into chaos as two militias, the Interahamwe (Hutu paramilitary 
organization) and the Impuzamugambi (Hutu militia controlled by the CDR 
leadership, an extremist Hutu political party), under the direction of the Akazu 
(powerful Hutu extremists) react to (what some believed was a deliberate attempt to 
scupper the Arusha peace accords) the shooting down of the plane carrying both 
Rwandan and Burundi Presidents as it arrived at Kigali airport. Violence erupted 
almost immediately with the killing of the Tutsi and moderate Hutus all over the 
country. 

Despite the people of Rwanda’s pleas for help14, warnings from General Romeo 
Dallaire15 of preparations for a mass killing of the Tutsi population16 and his proposal 
to raid a weapons stockpile to prevent the arming of militias, Kofi Annan17 (current 
UN Secretary General), ordered UN forces not to intervene18 as it would breach their 
monitoring mandate19.  

Moderate members of the former Government were also assassinated, including its 
Tutsi members and the Prime Minister Agathe. With the establishment of a new, Hutu 
Government on April 9th in the capital, Kigali, fighting broke out between the RPF 
battalion stationed in Kigali and the Rwandan Government Forces at the Presidential 
Guard. The following day ten Belgian troops were murdered, prompting The U.N. 
Security Council’s unanimous vote to withdraw most of the UNAMIR troops, 
reducing the force from 2,500 to 270. France and Belgium sent troops to rescue their 
citizens whilst American and European civilians were airlifted to safety.  

As it became clear that UNAMIR would not intervene, the RPF moved in further, 
eventually surrounding Kigali20. It is widely alleged that many members of the RPF 

                                                 
14 BBC, When good men do nothing, 30 March 2004, By Steve Bradshaw, BBC Panorama reporter  
15 Dallaire’s fax sent to UN headquarters on 11 January 1994 
16 (SFC, 5/8/99, p.C14) 
17 head of UN peacekeeping operations at the time 
18 Annan was former head of UN Peacekeeping operations, he later claimed that he lacked the military 
capacity and political backing to stop the genocide. (USAT, 5/4/98, p.9A)(USAT, 5/5/98, p.11A) 
19 Ugly Reality In Rwanda, By James C. McKinley Jr, Published: May 10, 1998 
20 Roméo Dallaire & Brent Beardsley, (2003). Shake Hands with the Devil, p. 134, 287 
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also committed genocide and war crimes during the violence that plagued Rwanda21. 
Millions of people were murdered and many more displaced. 

Initial descriptions of the horrific events in Rwanda, 1994, by UN Officials were 
made with great caution, the use of “genocide” was prohibited22.  

When asked at a press briefing “is it true that you have specific guidance not to use 
the word genocide in isolation but always with the words ‘acts of?’”, U.S State 
Department spokeswoman, Christine Shelley responded; 

"...I have guidance which I try to use as best I can”23.  

After the genocide had taken place the United Nations admitted that the international 
community had failed Rwanda by not preventing or stopping the genocide, finding 
itself under immense pressure to take a stand on the massive and now widely 
broadcasted violations of human rights. 

The UN Secretary General decided to take action in an attempt to end the reign of 
impunity and hold accountable leading figures of the previous Rwandan Government, 
believed to be responsible. The Secretary General submitted resolution 955 to the 
Security Council (without the involvement of General Assembly24 because of the 
urgency of the situation), ‘convinced’ that ‘the prosecution of persons responsible for 
serious violations of international humanitarian law [in Rwanda] ... would contribute 
to the process of national reconciliation and to the restoration and maintenance of 
peace’25 and recommended a Tribunal be created under Chapter VII26 of the United 
Nations Charter, which would oblige all member states to cooperate with the 
Tribunal. 

Before the arrival of the ICTR, Rwanda dealt with those suspected of genocide 
complicity through its Gacaca courts which is an age-old Rwandan system of justice 
conducted by communities in open-air assemblies ("justice in the grass").  

Organic law was later passed in Rwanda to expedite trials and encourage Hutu 
refugees to return home. This law covers offences committed between1990 and 1994. 
The Rwandan Government thought that this law would demonstrate to Tutsi’s that 

                                                 
21 United Nations Office for the Coordination of Humanitarian Affairs, Rwanda: Prosecutor Reviews 
Alleged RPF Genocide Crimes, (Feb. 23, 2006) available at          
http://www.reliefweb.int/rw/RWB.NSF/db900SID/DPAS-6MAF46? Open Document; Dallaire 
22 Genocide and crimes against humanity are part of customary international laws which impose legal 
obligations on member states (making intervention only a possibility). 
23 www.brown.edu/Courses/HI0135/Documents/goodmen.htm,  
http://www.pbs.org/wgbh/pages/frontline/shows/evil/etc/slaughter.html 
The U.N. Security Council passed a resolution condemning the killing, but omits the word "genocide." 
Caution was exercised around use of the term to impede a legal obligation on the U.N. to act to 
"prevent and punish" the perpetrators. 
http://www.pbs.org/wgbh/pages/frontline/shows/evil/etc/slaughter.html 
24 The General Assembly subsequently passed a resolution accepting the Tribunal establishment, UN 
Doc. A/Res/49/206,1994 
25 UN Doc. S/Res/955, 1994 
26 Articles 39, 41 and 48 of Chapter VII of the UN Charter provide the legal basis for the Security 
Council’s establishment of the Tribunal. 
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justice was being done in order to prevent them from seeking revenge on returning 
Hutu refugees.   

There are concerns that only Hutu’s are tried in these courts. Both Gacaca and 
domestic courts implementing Organic law (which previously carried sentences of 
capital punishment, now replaced by the sentence of life imprisonment in isolation) 
have very low acquittal rates. Those on trial find it almost impossible to appoint a 
lawyer and are able to represent themselves. With only one side being prosecuted 
there are fears of the continuation of ethnic exclusion prevailing through the legal 
system27.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
27 Avocats sans Frontieres have set up a project called ‘Justice for all in Rwanda’ to assist the Rwandan 
judiciary and defend those being tried for genocide. 
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Chapter 2 
 
The International Criminal Tribunal for the Prosecution of Persons Responsible 
for Genocide and Other Serious Violations of International and Humanitarian 
Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible 
for Genocide and Other Such Violations Committed in the Territory of 
Neighbouring States; between 1 January 1994 and 31 December 199428”. 
 
 
2.1. ICTR; an expansion of humanitarian law  

The ICTR was created by Resolution 955 of 8 November 1994. The Rules of 
Procedure and Evidence (hereunder the Rules), which its Judges adopted in 
accordance with Article 14 of the Statute, establish the necessary framework for the 
functioning of the judicial system. 

This is the first international court to apply crimes against humanity to a non-
international conflict. Some critics see the ICTR as an unprecedented expansion of 
international law29.  

The Tribunal consists of three organs: the Chambers and the Appeals Chamber; the 
Office of the Prosecutor, in charge of investigations and prosecutions; and the 
Registry, responsible for providing overall judicial and administrative support to the 
Chambers and the Prosecutor. By resolution 977 of 22 February 1995, the Security 
Council decided that the seat of the Tribunal would be located in Arusha, United 
Republic of Tanzania. 

Arusha is the chosen location for the Chambers and Registry of the ICTR and the 
third component, the Prosecutors Office, is in Rwanda, Kigali.  

The Office of the Prosecution is divided into: the Prosecution Division and the 
Appeals and Legal Advisory Division and the Registry, which deals with the 
administration of the Tribunal.  

The Registry is responsible for the Witness and Victims Support Section (WVSS), 
and the Defence Counsel and Detention Management Section.  

Six countries have signed agreements with the ICTR for enforcement of sentences: 
Mali, where six prisoners are serving sentence, Benin, Swaziland, France, Sweden 
and Italy. 

To date the ICTR has 24 cases in progress, 50 completed, 8 on appeal, 8 acquitted, 2 
transferred to national jurisdiction (France) and 2 released (indictments withdrawn). 

                                                 
28 The wording implies the accused are already convicted unlike its statute, which states, “the accused 
shall be innocent until proven guilty”, Article. 20(3) of the ICTR Statute. 
29 See Christopher Rudolph, ‘Constructing an Atrocities Regime: The Politics of War Crimes 
Tribunal’, International Organization, Vol.55 (2001), pp. 655-93. 
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Ntagerura30, first former minister to be acquitted by the tribunal31 brought to light the 
absence of any specific provisions in the ICTR Statute obliging member States to 
assist the Tribunal in the relocation of acquitted persons and the released prisoners. 
Since his release in early 2004, Mr. Ntagerura has been living in a UN-protected safe 
house near the tribunal with other acquitted people. Rwanda wants to retry him for 
genocide and will not issue him a passport, because of this, no other country will 
allow him entry32. The lack of such provisions indicates acquittals were not 
anticipated possible outcomes. The President of the ICTR, Sir Dennis Byron raised 
this problem again in June 2010 in his annual address to the UN Security Council.  

Similarly, in Prosecutor v. Bagilishema, The Tribunal recognized that the 
continuation of proceedings under such circumstances would have been an explicit 
abuse of due process and procedural rights. Bagilishema, was accused of seven counts 
of genocide, crimes against humanity, and war crimes. The Trial Chamber held that 
the Prosecutor failed to prove beyond a reasonable doubt that Bagilishema had 
committed the alleged crimes, thus failed to prove individual criminal responsibility.   

 

2.1.1 Tribunal Jurisdiction  

 
Because the Security Council is not a legislative body and cannot enact substantive 
law, it authorised the Tribunal to apply international humanitarian law applicable to 
noninternational conflict. 
 
The Tribunal’s statute therefore consists of the Genocide Convention33, crimes against 
humanity, as defined by the Nuremberg Charter34 (both of which impose legal 
obligations on all states35), Article 3 Common to the Geneva Conventions36 and 
Additional Protocol II37. 
 
Applying the Nuremberg concept of crimes against humanity in the ICTR Statute has 
impelled legal experts to question the legal criteria for war and the appropriateness to 
Rwanda. The Nuremberg Charter was established to prosecute ‘war criminals’ and 
explicitly defined crimes against humanity as specified inhumane acts committed 
‘before or during the war’. War was traditionally defined as a state of armed conflict 
between two or more states38. There is no misalliance if we consider the ICTY statute, 

                                                 
30 The Prosecutor v. André Ntagerura, Emmanuel Bagambiki, Samuel Imanishimwe, Case No. ICTR-
99-46-A 
31 BBC News, Rwanda Genocide Court Frees Pair, Feb. 8, 2006, 
http://news.bbc.co.uk/2/hi/africa/4693640.stm 
32 ICTR Challenges in the Relocation of Acquitted Persons, Released Prisoners and Protected 
Witnesses’’, Paper presented at the NPA Forum by Roland Kouassi G. Amoussouga, Senior Legal 
Adviser, Chief, ERSPS & ICTR Spokesperson, Arusha, 28 November 2008 
33 Convention on the Prevention and Punishment of the Crime of Genocide. Dec. 9 ,1948. U.N.T.S. 277 
34 Charter of the Military Tribunal. Aug. 8, 1945. 59 Stat. 1544, 82 U.N.T.S. 279 
35 McCoubrey Hilaire, 1990, International Humanitarian Law, Brookfield, VT, Gower, p.140 
36 Geneva Conventions No. 1-4, Aug. 12, 1949,75 UNTS 31, 85,135,287 
37 Protocol Additional to the Geneva Conventions of 12 Aug. 1949, and relating to the Protection of 
Victims of Non-International Armed Conflict, Dec. 12, 1977, 1125 UNTS 609  
38 Oppenheim, Lassa (1952), International Law, II, 202 
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as that conflict involved more than one state. The statute for the Rwandan Tribunal 
however, (characterized by genocide) portrays the situation there as an internal armed 
conflict, unlike Nuremberg, there is no invasion of another country, and does not 
include the ‘grave breach’ sections of the 1949 Geneva Conventions (which 
specifically apply to international armed conflict). The uncertainty around the war 
concept has not been explicitly addressed and has on the contrary, been evaded in the 
Security Council’s making of crimes against humanity an internal as well as an 
international offence of customary international law.  
 
Herman39, former US Assistant Secretary of State for African Affairs, in his book, 
saw the ICTR’s taking judicial notice of the conflict as having an internal (rather than 
an international) character as a move by the Tribunal to protect powerful external 
actors in the conflict.  
 
Article 1 of the Statute limits the ICTR‘s temporal jurisdiction to the year 1994 only, 
it also gives the Tribunal both personal and territorial jurisdiction in Rwanda as well 
as limited personal and territorial jurisdiction in surrounding states.  
 
The extension of its temporal jurisdiction to states not party to the Rwandan conflict 
represents another new dimension to non-international armed conflict.  
  
The ICTR’s Rules of Procedure and Evidence (hereafter the Rules) are based on those 
of the Tribunal for the former Yugoslavia.  
 
In Kanyabashi40 the Defence filed a pre-trial Motion challenging the Tribunals 
Jurisdiction, The Trial Chamber, noting that some of the issues raised had been 
addressed by the Appeals Chamber of the ICTY, adopted the reasoning and findings 
in Tadic41 and Dismissed the Motion in its entirety.  

ICTR due process includes; the right to presumption of innocence (Rule 62); the right 
against self-incrimination (Rule 63); the right to counsel of choice or to free legal 
assistance if indigent (Rule 42); the right to inspect the prosecution’s incriminating 
and exculpatory evidence (Rules 66-68); the right to privileged communication with 
counsel (Rule 97); the right to public proceedings (Rule 78); the right to challenge the 
prosecution’s evidence and to present evidence in one’s defence (Rule 85); and the 
right of appeal (Rule 108)42. 

 
 
 
 

 

                                                 
39 Intervening in Africa: Superpower Peacekeeping in a Troubled Continent, Herman. J. Cohen (New 
York: Palgrave 2000). p.288 
40 The Prosecutor v. Joseph Kanyabashi, Case No. ICTR-96-15-T, Decision on Jurisdiction Motion for 
Jurisdiction (TC), 18 June 1997.  
41 Prosecutor v. Dusko Tadic, Case No. IT-94-1-AR72, paras 14-49, Decision on the Defence Motion 
for Interlocutory Appeal on Jurisdiction (AC), 2 October 1995. 
42 Magnarella. Paul. J, (2000), Justice In Africa; Rwanda’s Genocide, It’s Courts, and the UN Criminal 
Tribunal, p. 49 
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Chapter 3 

  
Criticisms of the ICTR   
 
The Tribunal is notoriously accused of promoting ‘victor’s justice’43, allegations of it 
serving as an instrument for foreign policy, members of the Security Council and 
assisting to reinforce the agenda of the current military regime in Rwanda indeed 
exist.  Looking at the type of detainees will assist in identifying tendencies of the 
Tribunal and the nature of issued indictments, bias may be found in the form of pre 
determination.   
 
It has to be noted that the ICTR, unlike the ICTY has only brought charges against 
members of the former Rwandan government and military.  
 
The mandate of the ICTR is to prosecute all crimes of genocide committed 
in Rwanda. Indictments currently indicate an assumption that the “Rwanda war” had 
only one ethnic contestant committing crimes during that war. If in reality two 
contestants committed atrocities, the prosecution of only one, (with jurisprudence 
which provides such a broad range of assumption of liability that escaping 
punishment is virtually impossible) implies that the ICTR, in contrast to resolution 
955, is actively endorsing impunity. 
 
The Tribunal’s refusal to address or consider any attacks made by the RPF or the 
attack of President Habyarima’s plane, instrumental to the genocide has raised 
suspicion in the minds of many involved in ICTR proceedings. The Prosecutor’s 
Investigator M. Michael Hourigan in his Report in May 199744, pointed to Tutsi 
General Kagame as perpetrator of the attack. The Prosecutor’s response was that the 
attack was not under the mandate of the Tribunal and/or had no link with the 
massacres.  
 
Previous ICTR Prosecutor, Richard Goldstone, confirmed in the ‘Danish Daily’45, that 
the attack on the President’s plane does indeed fall within the mandate of the Tribunal 
in Article 1 and 4 of the Statute.    
 
The first conviction for genocide by an international tribunal came about in the 
Akayesu case, its findings have set precedence for subsequent ICTR decisions. 
Akayesu, as bourgmestre of the Taba commune in Rwanda was charged with 
genocide, crimes against humanity, and war crimes for the extensive crimes 
committed in his territory, activities of which he would have had significant political 
and military influence over.  
 
The Trial Chamber considered the scope and elements of genocide.  
 
In its Judgment (Sept. 2, 1998), the Trial Chamber held that responsibility for 
genocide can be incurred by any one of a specified list of acts carried out against an 

                                                 
43 A term used to describe justice for the winners of the war. 
44 Report by Michael. Hourigan, ICTR Investigator, 1 August, 1997, see also used in evidence in 
Military I case as Exhibit BD247 
45 Berlingske Tidende National, 10 December 2006 
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individual, particularly because the individual belonged to a racial, ethnic, religious, 
or national group and concluded that a victim of genocide "is the group itself and not 
only the individual."  
 
In defining protected groups the Trial Chamber distinguished an ethnic group as one 
"whose members share a common language or culture"; a religious group to "share 
the same religion, denomination or mode of worship"; a national group as "a 
collection of people who are perceived to share a legal bond based on common 
citizenship, coupled with reciprocity of rights and duties"; and a racial group "is based 
on the hereditary physical traits often identified with a geographical region, 
irrespective of linguistic, cultural, national or religious factors."  
 
The Trial Chamber noted that certain inhumane acts must be committed as part of a 
widespread or systematic attack against a civilian population and defined a civilian 
population broadly, as comprising "people who are not taking any active part in the 
hostilities, including members of the armed forces who laid down their arms and those 
persons placed hors de combat by sickness, wounds, detention or any other cause."  
 
Given the scope of genocide, an exclusion of some events or certain groups that fall 
within the temporal jurisdiction cannot be justified if all partakers of genocide are to 
be prosecuted.  
 
At the ICTR, no defendant has yet been convicted of a war crime, although there have 
been findings of guilt of genocide and crimes against humanity. The standard adopted 
in Akayesu is followed by subsequent ICTR judgments; an accused must be acting in 
"furtherance of the war effort" to be found guilty under Article 4 of the Statute. 
 
In applying this standard, the Trial Chambers appear to be concluding that there was 
genocide in Rwanda and an armed conflict in Rwanda, running parallel to each other, 
and each of the crimes committed by the accused were committed during the course 
of the genocide, not as part of the armed conflict, even when military leaders are the 
defendants. All ICTR defendants have thus far been acquitted of the war crime 
charges.  
 
The supposed safety measures taken in placing the Tribunal in Arusha as opposed to a 
domestic court are contradicted by the ICTR’s willingness to send some of its 
detainees back to Rwanda and also by the fact that it still, in its Arusha chambers, 
allows some witnesses to remain unidentified, Judges in the Bagosora trial allowed 
the Prosecution to continue to veil the identities of witnesses to the defence after the 
commencement of the trial, in theory this could have been done in Rwanda, making 
the only major safety issue that of the transportation of witnesses.   
 
It is argued that Rwanda’s own courts have been more effective. They have 
prosecuted and completed more cases and at a much lesser cost than the Tribunal. 
Where the ICTR has had difficulties in finding and trying perpetrators the Gacaca 
courts have relieved pressures and due to its unique style, are able to create a dialogue 
on a more local level. Kinya-rwanda is spoken there limiting misinterpretation or 
meanings lost in translation. This has been an issue at the ICTR as the main languages 
of the UN are French and English, obviously foreign to Rwandan’s. This makes it 
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difficult for ordinary Rwandan’s and victims to follow and also poses problems at 
times for those on trial in grasping European terminology.  
 
Another problem of communication between foreign lawyers and Rwandese 
witnesses is the difference in cultural expression, noted in particular when Rwandan 
witnesses give evidence.   
 
The ICTR has a total workforce of over 1000 people from over 80 nationalities. The 
first bi-annual budget in 1994-1995 was $7.28 million, reaching $250 million in 2006-
2007. The cost of a trial, for an average duration of two years, has been estimated by 
some defence counsels at 500.000 US dollars, for a single accused.  
 
If the UN had turned its attention and purse to improving and assisting Rwanda’s own 
courts it perhaps would have been a less expensive venture than the current ICTR 
project and more accessible to actual Rwandan citizens.  
 
3.1. Fair trial  
 
3.1.1. Problematic procedure  
 
Abuse of due process was a major point of contention in the case of the Prosecutor v. 
Barayagwiza46.  
 
This case erupted in controversy well before it went to trial. Jean Bosco Barayagwiza 
charged with genocide and crimes against humanity alleged that his due process rights 
had been violated (including a significant delay in transferring him to the Tribunal 
after his arrest; not being promptly informed of the charges against him; and that his 
writ of habeas corpus petition had been ignored), which therefore rendered his arrest 
and detention illegal. The Appeals Chamber, concurring that the Accused had 
suffered repeated violations by the prosecution to his due process rights, dismissed his 
indictment and ordered his immediate release. 
 
Displeased with this decision, the government of Rwanda declared it would no longer 
cooperate with the Tribunal, in effect, crippling the ability of the Tribunal to function. 
The Prosecutor, in response, promptly filed a request for review, stating new facts had 
come to light that showed earlier considerations of due process violations were not as 
serious as previously appeared, and those violations were not attributable to the 
prosecution.  
 
The Appeals Chamber reviewed its Decision47, and this time agreed largely with the 
prosecution. The new information, it found, showed that the Accused’s rights had still 
been violated, but the violations were not nearly as severe as previously appeared, and 
most were not the fault of the prosecution or the Tribunal.  
 
Holding that all violations require a remedy, but that the remedy should be 
proportionate to the harm, the Appeals Chamber altered its previous ruling. The 
Chamber decided that, it would not release Barayagwiza, but on merits after the trial, 

                                                 
46 See Barayagwiza, Appeals Decision, 3 November 1999 
47 See Barayagwiza, Appeals Decision, 31 March 2000 
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if the appellant was found not guilty, he would be entitled to financial compensation; 
and if found guilty, his sentence would be reduced to take account of the violation of 
his rights. 
 
A Decision in Munyakazi however provides an example where The Trial Chamber 
boldly acts to protect the Accused’s right to a fair trail.  
 
On 28 May 2008, the Trial Chamber issued its Decision, denying the application for 
referral of Yussuf Munyakazi the Republic of Rwanda. Munyakazi, a businessman 
and farmer in Cyangugu Province was arrested on 5 May 2004 in the Democratic 
Republic of Congo (DRC) and transferred to the UN detention facility in Arusha on 7 
May 2004. During his initial appearance, Munyakazi pleaded not guilty to charges 
brought against him by the Prosecutor of his participation in the 1994 Rwanda 
genocide.  
 
Trial Chamber Judges acknowledged that Rwanda had abolished the death penalty but 
had concerns about the sentence of life imprisonment in isolation. The Trial Chamber 
was of the view that certain safeguards listed in the Decision should be put in place to 
make such a penalty conform with international human rights standards. 
 
The Trial Chamber expressed serious concerns about the fair trial right of the 
Accused, with specific reference to the independence of the Tribunal that would try 
the case if referred, and the ability of the Accused to call witnesses in his defence.  
 
The Trial Chamber was particularly concerned that the High Court hearing that the 
case would be referred to consisted of only a single Judge, who would be less likely to 
resist any external pressures than a panel of three or more judges. The Judges were 
concerned about the lack of sufficient guarantees against outside pressure on the 
judiciary and that, based on the past actions of the Rwandan Government, the 
independence of the judiciary would not be respected. Not confident that the 
Rwandan penalty structure met internationally recognised standards the Trial 
Chamber denied the Prosecutor’s request for referral of the case to the Republic of 
Rwanda.  
 
 
3.1.2. Judicial conduct 
 
Fearing distinct bias in favour of the Prosecution, Dr Ngirabatware’s Defence Counsel 
submitted a motion to the Bureau, On January 5 2011,48  to disqualify Trial Chamber 
II judges pursuant to Rule 15(B) of the Rules of Procedure and Evidence.  
 
Rule 15 allows a judge to be disqualified from any case in which s/he has any 
association that might affect impartiality. In Nahimana, Barayagwiza, and Ngeze, the 
ICTR applied principles formulated by the International Criminal Tribunal for the 
former Yugoslavia (ICTY) Appeals Chamber used to interpret the impartiality 
requirement. The principles state that an unacceptable appearance of bias exists if a 
judge is a party to a case, has a direct interest in the outcome of a case, or if a 
                                                 
48 The Prosecutor v. Augustin Ngirabatware, Case No. ICTR-99-54-T, Defence Motion for 
Disqualification of Trial Chamber II’s Judges, 5 January 2011 
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reasonable observer, informed of all the relevant circumstances, would apprehend 
bias. 
 
The Motion in Ngirabatware details judicial interference in favour of the Prosecution49 
such as, denial of adequate time for the defence to prepare, failure to disclose50, 
delays of proceedings by the Prosecution, undue delay in the Trial Chambers’ 
delivery of decisions, and inconsistency in decisions.  

The Defence claimed that the “fairness and the outcome of the Trial was seriously 
affected” as their client continued to face accusations for which the Prosecution failed 
to produce any factual evidence or evidence strong enough to form any basis for a 
conviction and that a conviction may therefore result from allegations set out in the 
Indictment or in the Pre-Trial Brief but not in the evidence at Trial.  

Alleged assistance to the Prosecution featured heavily. The Defence argued that 
admission of new material would have been withdrawn earlier if the Judges had 
applied the Rules of Procedure of Evidence and the Statute of this Tribunal.  

Examples such as the Trial Chamber’s sending of a memorandum noting that a 
Motion for protective measures had not been filed by the Prosecution51, which, the 
Defence claim, directed the Prosecution to immediately file that said Motion and the 
Trial Chamber’s supposed delay in rendering its Decision on the Prosecutor’s “Urgent 
Request for an Order Transferring Detained Witnesses pursuant to Rule 90 bis of the 
Rules of Procedure and Evidence” until the Prosecutor (in response to the Defence 
highlighting that it had not followed proper procedure) obtained certain letters. The 
Trial Chamber did not dismiss the Motion for not complying with the requirements of 
Rule 90 bis of the RPE but waited until those letters were received before granting the 
Motion.  

The Motion was of course denied52, (subsequent appeal also denied). This Decision 
perhaps came as no surprise given the massive implications of an entire Trial 
Chamber being disqualified, the legitimacy of the Tribunal’s previous rulings would 
undoubtedly be compromised. 
 
One of the main reasons for denying the Motion was that the Defence did not follow 
proper procedure with regard to Rule 15(B) of the Rules, which envisions a specific 
two-stage process for the consideration of a request to disqualify a Judge. The Rule 
states, an application for disqualification is to be made to the Presiding Judge of the 
Chamber seized of the proceedings. The Presiding Judge is then to confer with the 
Judge in question.  
                                                 
49 A fundamental requirement of due process and the administration of justice is that litigants be 
entitled to trial by a disinterested Judge. Hauschildt v. Denmark (1989) 12 E.H.R.R. 266  
50 “According to the Tribunal’s jurisprudence and Rule 66 (A) (ii), the Prosecution has an obligation to 

disclose previous statements of all Prosecution witnesses to the Defence. For the purposes of this 
Rule, a “statement” includes the transcripts of a witness’s testimony in another case, if the witness is 
to testify on the same subject matter as before”, Decision on Prosecution Motion of 24 June 2010 for 
Leave to Vary its Witness List, 15 July 2010, para. 39. 

51 Interoffice Memorandum, 20 April 2009, para. 4. 
52 The Prosecutor v. Augustin Ngirabatware, Case No. ICTR-99-54-T, Decision on the Defence 
Motion for the Disqualification of the Judges of the Trial Chamber, 25 January 2011. 
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Ngirabatware argued that Judge William Sekule was both a subject of the Motion and 
the Presiding Judge of the Trial Chamber.  The same person cannot be both a Judge 
and the subject of a request for disqualification and accordingly, the Presiding Judge 
of a Chamber cannot rule on a request for recusal if he or she is the subject of that 
request 53. 
 
On this point the Appeals Chamber held that, regardless of whether the motion was 
filed directly before the Bureau or through the correct procedure, the Bureau had 
jurisdiction to rule on the Motion. 
 
When asked in interview about this Decision and the general attitude of the Tribunal, 
The Lead Defence Counsel for Dr Ngirabatware said “the Bureau has made errors of 
law, disregarded a substantial part of the Defence submissions in the Disqualification 
Motion, and mischaracterized the evidence and the Defence submissions”. This he 
said was “illustrative” of trial proceedings at the ICTR and added, “the Bureau try and 
justify the inconsistencies of the Trial Chamber (raised by the Defence in its Motion) 
with the ‘case-by-case basis’ argument”, but this must be used in a rational and 
consistent manner to serve the interests of justice and not to satisfy goals that are 
contrary to the principle of a fair trial”54. 

On February 3, 2011, Trial Chamber II denied a Motion filed by Ngirabatware to 
Exclude Evidence Falling Outside the Temporal Jurisdiction of the Tribunal55 using 
discretion pursuant to Rule 89(C) of the RPE, where the tribunal can “admit any 
relevant evidence which it deems to have probative value,” even if such evidence 
concerns events falling outside the temporal jurisdiction of the ICTR..  

The Defence sought to exclude testimony from three prosecution witnesses alleging 
the Accused attended meetings in 1993 that planned attacks against Tutsis.  

Consideration of evidence outside the tribunal’s temporal jurisdiction is contentious 
and the Defence argued that the evidence at issue did not fulfill any of the purposes 
articulated by the Appeals Chamber in Nahimana for considering such evidence and 
that evidence capable of establishing independent crimes should be excluded because 
it may lead to convictions per se, such as an automatic conviction based on the 
accused’s mere presence at meetings. 

In Nahimana, the Appeals Chamber held that a Trial Chamber could admit evidence 
concerning events outside 1994 if, for example, it clarifies a given context, establishes 
by inference the elements of criminal conduct occurring in 1994, or demonstrates a 
deliberate pattern of conduct.  

The Trial Chamber ultimately held that the purposes listed in Nahimana were 
illustrative but not exhaustive.  

                                                 
53 Ferdinand Nahimana et al. v. The Prosecutor, Case No. ICTR-99-52-A, Judgement, 28 November 
2007 (“Nahimana et al. Appeal Judgement”), para. 73. 
54 Interview conducted by author with Peter Herbert, OBE, Lead Defence Counsel for Dr 
Ngirabatware, 17 January 2011   
55 The Prosecutor v. Augustin Ngirabatware, Case No. ICTR-99-54-T, Defence Motion for Exclusion 
of Evidence Falling Outside the Temporal Jurisdiction of the Tribunal, 26 October 2010 
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It has been suggested that admitting evidence outside the temporal jurisdiction gives 
the tribunal a way to exercise jurisdiction over crimes beyond those permitted by its 
statute. This possibility should be of concern to any Tribunal with limited jurisdiction 
to ensure it does not overstep its legal authority.  
 
3.1.3 Witness evidence  
 
Unlike the first international criminal tribunals in Nuremberg and Tokyo, which relied 
almost exclusively on documentary evidence, the ICTR relies largely on witness 
testimonies to render its judgments. Therefore, the accuracy of ICTR judgments and 
the credibility of the Tribunal depend on the honesty of these testimonies.  
 
The ICTR rules of evidence work to guarantee a fair trial, however they are not 
customised to the Rwandan situation thus creating potential for irregularities. The 
existing rules allow for the cross-examination of witnesses as well as a right to 
conceal their identities if necessary to prevent them from harm.56 Such inconsistencies 
significantly hamper the truth-gathering process, in allowing anonymous witnesses 
there is no deterrence from making false statements, which of course compromises the 
Tribunals quest for justice and reconciliation.   
 
Perjury is a major problem at the ICTR. Prosecution witnesses have been known to 
give compelling first hand evidence against the accused person then significantly 
change their stories during cross-examination57. Witnesses in the Kanyabashi case - 
gave numerous statements, which were found to be hugely untrue58. Some also 
testified in other proceedings with contradictory statements59.  
 
In investigating false evidence, Rule 91 provides that a moving party need only satisfy 
the trial judges that there exists a sufficient suspicion of perjury to warrant a formal 
investigation. The rule also requires a perjury indictment must be decided by a Trial 
Chamber other than the one deciding the Rule 91 motion. 
 
In September 2006, Rwamakuba was acquitted of all charges when the Prosecution’s 
evidence was thrown out after the close of the hearings60. The narrative to come from 
the ICTR will to some extent be imprecise. When untrue stories are told during trial, 
rebutting witness accusations because of their anonymity is complicated.  

                                                 
56 Rule 75, “Measures for the Protection of Victims and Witnesses” provides: “A Judge or Chamber 
may propio motu or at the request of either party . . . order appropriate measures for the privacy and 
protection of victims and witnesses, provided that the measures are consistent with the rights of the 
accused.” Doc. S/RES/955 (“In the determination of charges against him or her, the accused shall be 
entitled to a fair and public hearing, subject to Article 21 of the ICTR statute.”) with “Protection of 
Victims and Witnesses,” id. Article. 21 (setting forth that the Tribunal “shall provide in its rules of 
procedure and evidence for the protection of victims and witnesses. Such protection measures shall 
include, but shall not be limited to, the conduct of in camera proceedings and the protection of the 
victim’s identity.”) 
57 Trial Transcript from July 6, 2006 at 24 (on file with author). See also ICTR, Minutes of 
Proceedings: Karemera et al., available at 
http://69.94.11.53/ENGLISH/cases/Karemera/minutes/2006/78-060706. para 1(g). 
58 Prosecutor v. Joseph Kanyabashi, Case No. ICTR-96-15-I), T., 18 March 2004, pp. 84-88 and 22 
March 2004, pp. 39-44,T., 26 February 2003, pp. 12-13  
59 Rwanda: Country Reports on Human Rights Practices 2006 Released by the Bureau of Democracy, 
Human Rights and Labor. 
60 Prosecutor v. Rwamakuba, Trial Judgement, 20 September 2006 
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Since witness testimony has become key evidence at the ICTR, sound representation 
is obviously paramount. Unfortunately, trials not only suffer from Prosecution 
witnesses giving false evidence, it is also difficult to secure defence witnesses.  
 
The current Government in Rwanda considers that all persons charged in ICTR are 
guilty and thus seeks their conviction, Rwandans are very aware of this and the stigma 
in testifying for the Defence. They also do not believe in the guarantee of anonymity 
since the Rwandan authorities assist the ICTR with the logistics of bringing witnesses 
from Rwanda and will know the identity of witnesses. Unreliable evidence inevitably 
contributes to the unreliability of judicial fact-finding and the ability of the ICTR to 
discover the truth; more proof is therefore required for a fair conviction.  
 
 
3.1.4. Disclosure of Witness Identity  
 
Article 20 of the Tribunal’s statute lays down the notion of equality of arms between 
the Prosecution and the Defence and states, “the accused shall be entitled to a fair and 
public hearing”.  
 
Crucial to a fair and public hearing is the accused’s right “to examine, or have 
examined, the witness against him or her and to obtain the attendance and 
examination of witnesses.”61 Rule 69(a)62 provides that only in “exceptional 
circumstances” may the Prosecutor request the Chamber to order the non-disclosure 
of the identity of a witness.  Rule 69(c) however, requires that the Prosecutor disclose 
the identity of a witness to the Defence prior to trial “to allow adequate time for the 
preparation of the case.”  
 
Article 20(4) of the statute reaffirms the right to adequate preparation “In the 
determination of any charge against the accused . . . the accused shall be entitled to . . 
. have adequate time and facilities for the preparation of his or her defence.”  
 
In allowing the Prosecution to delay disclosure of the witnesses identities to the 
Defence until after the commencement of trial, the ICTR compromises the defendants 
right to adequate preparation provided in Rule 69(c) and Article 20(4)63.  
 
A Decision on protective measures for prosecution witnesses in the Bagosora case, 
deprived the Accused’s his statutory right to adequately prepare in favour of witness 
protection, without sound justification.  
 

                                                 
61 Article. 20(4)(e) (“Rights of the Accused”) (“In the determination of any charge against the accused 
pursuant to the present Statute, the accused shall be entitled to the following minimum guarantees, in 
full equality: . . . (e) To examine, or have examined, the witnesses against him or her and to obtain the 
attendance and examination of witnesses on his or her behalf under the same conditions as witnesses 
against him or her.”) 
62 The Rules 
63 See, The Prosecutor v. Édouard Karemera et al., Case No. ICTR-98-44-AR73.14, Decision of 
30 January 2009”, Decision on Matthieu Ngirumpatse’s Appeal From the Trial Chamber Decision of 
17 September 2008, 30 January 2009, Kabiligi, para. 7 (disclosure “not later than twenty-one days 
before the protected witness is to testify at trial”) 



     

19 

 
The Chamber acknowledged in its Decision “that it ha[d] departed from the strict 
letter of Rule 69(c),” requiring the prosecution to disclose witness identities to the 
defence prior to the start of the trial.64  
 
The Chamber defended this radical departure from the plain meaning of Rule 69(c) by 
relying blindly on Tadic65 on the assumption that forcing witnesses to disclose their 
identities prior to trial would have resulted in a situation “repugnant to the intent of 
providing meaningful protection for victims and witnesses.” However, the Chamber 
provided no evidence of potential bodily harm if the identities of these witnesses were 
released to the defence in advance of trial proceedings. 
 
By selectively relying on Tadic, and ignoring the ICTY’s subsequent jurisprudence on 
disclosure of witnesses’ identities, the Trial Chamber in Bagosora ignored the 
Yugoslav Chamber in the more recent Blaskic66. The Yugoslav Tribunal in Blaskic 
made clear that during pre-trial proceedings, and continuing for “a reasonable time” 
before the start of the trial, “victims and witnesses merit protection, even from the 
accused.”  However, “from that time forth . . . the right of the accused to an equitable 
trial must take precedence and require that the veil of anonymity be lifted in his 
favour.”67 
 
The international legal community recognises that disclosure of the identity of a 
witness after the commencement of the trial materially impairs the defence’s ability to 
prepare for cross-examination of that witness68, witnesses whose identity is unknown 
to the public “can show disregard for the truth with all impunity69”. 
 
The prevalent use of witnesses anonymous to the public and to the Defence in ICTR 
trials again calls into question the Security Council’s rationale for using an 
international tribunal based in Tanzania rather than a domestic court. With the ICTR’s 
practice of non-disclosure of witnesses’ identities it is almost impossible for 
Rwandans to assess whether the Tribunal is in fact objective and fair70. 
 
‘The right to a public hearing in criminal trials is considered a fundamental procedural 
safeguard by the international community’71. However, the ICTR’s statute does not 

                                                 
64 Prosecutor v. Bagosora, Case No. ICTR-98-41-I, Decision and Scheduling Order on the Prosecution 
Motion for Harmonisation and Modification of Protective Measures for Witnesses, para. 25, 25 (Dec. 
5, 2001) 
65 Tadic Prosecutor’s Motion Requesting Protective Measures, para. 24. 
66 Blaskic II, para. 24. 
67 Allison Turner, ICTR post-judgment remedies: challenges and hopes 
68 See Monroe Leigh, Witness Anonymity Is Inconsistent With Due Process, p. 80  
69 Prosecutor v Musema, Case no: ICTR-96-13-R 
70 See Report of the Secretary-General Pursuant to Paragraph 5 of Security Council 
Resolution 955 (1994), paras 41-5, delivered to Security Council, U.N. Doc. S/1995/134 (Feb. 13, 
1995) 
71 See Werner, para 45 (“[The] public character [of a trial] protects litigants against the 
administration of justice in secret with no public scrutiny; it is also one of the means whereby 
confidence in the courts can be maintained.”) 
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mandate a public hearing for defendants72. This is left instead, to the discretion of the 
Tribunal Judges to interpret the conflicting rules of evidence that attempt to protect 
the rights the accused as well as the witnesses. This uncertainty gives the Judges 
substantial freedom in deciding whether a hearing should be open to the public and 
consequently increases inconsistency within the three Trial Chambers.  
 
3.1.5. Admissibility of new evidence 
 
In following the rule of law, legislatures and the courts must do what they can to 
ensure there are adequate safeguards against miscarriages of justice i.e. post-judgment 
remedies.  
 
The ICTR takes a technical rather than substantive approach in considering fresh 
evidence as a new fact, rather than assessing whether that evidence could have been a 
decisive factor in reaching a decision. New facts, essential to reviewing proceedings 
would barricade due process if they were not allowed, no new fact would ultimately 
mean no review. 
 
Criteria for new facts were set out in Barayagwiza’s73 Review Decision 74  
This was the first time the Appeals Chamber granted a Motion for review. It did so, 
because it considered that so-called fresh prosecution evidence relating to the non-
cooperation of Cameroon in transferring Mr Barayagwiza was a ‘new fact’.  
 
The Appeals Chamber held: “in wholly exceptional circumstances”, where the impact 
of a new fact is of such strength that it would affect the verdict such that to ignore it 
would lead to a miscarriage of justice, review might be possible even though the ‘new 
fact’ was known to the moving party, or was discoverable by it through the exercise 
of due diligence75.  
 
A contrasting decision was taken by the ICTY Appeals Chamber on the defence 
motion for review, which was denied in Čelebići76 on the premise that there was no 
“new fact”77. In the case of Jelisić,78

 a new fact was defined as ‘new information of an 
evidentiary nature of a fact that was not in issue during the [proceedings]’.  

                                                 
72 Article. 20(2) (“The International Tribunal for Rwanda shall provide . . . protection measures [which] 
shall include, but shall not be limited to, the conduct of in camera proceedings and the protection of the 
victim’s identity.”) 
73 Barayagwiza Review Decision, para. 41 
74 Barayagwiza v. Prosecutor, Decision (Prosecutor’s Request for Review or Reconsideration), Case 
No. ICTR‐97‐19‐AR72, A. CH., 31 March 2000 (Barayagwiza Review Decision) the Rules 120 to 123: 
i) a ‘new fact’, ii) that is unknown to the party at proceedings, ii) due diligence would not have 
uncovered the ‘new fact’, and iv) it “could have been a decisive factor in reaching a decision” 
75 Barayagwiza Review Decision, at para. 65‐66 
76 See also, Prosecutor v. Delic (‘Čelebići’), Decision on Motion for Review, Case No. 
IT‐96‐21‐R‐R119, A.Ch., 25 April 2002 (Čelebići Review Decision). Čelebići, Case No. IT‐96‐21‐Abis 
Judgment on Sentence Appeal, 8 April 2003 (Čelebići Judgment), Nyiyitegeka v. Prosecutor, Decision 
on Request for Review, Case No. ICTR‐96‐14‐R, A. Ch., 30 June 2006 (First Niyitegeka Review 
Decision), Niyitegeka v. Prosecutor, Decision on Request for Review, Case No. ICTR‐96‐14‐R, A. Ch., 
6 March 2007 (Second Niyitegeka Review Decision) 
77 Čelebići Review Decision, para 13 
78 Prosecutor v. Jelisic, Decision on Motion for Review, Case No. IT‐95‐10‐R, A. Ch., 2 May 2002 
(Jelisić Review Decision) 
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Considering the denial of other motions for review at the ICTY and ICTR, it could be 
said that the distinction between “new facts” and “additional evidence” was applied 
with less strictness in Barayagwiza. 
 
Appeals Chamber, Judge Shahabuddeen presiding, cautioned on the need of 
safeguards to prevent miscarriages of justice. Since no review mechanisms exist for 
not allowing new facts an alternative remedy is required for due process though the 
Appeals Chamber however has intrinsic jurisdiction to reconsider judgments when the 
ability to review is restricted79. 

 
The Appeals Chamber reversed its holding in Čelebići, in 2006, finding that its right 
to reconsider judgments was not inherent as previously presented appeal and review 
proceedings ‘sufficiently guaranteed’ the rights of accused. 
 
The Article 26, right of review provision has been interpreted as excluding issues of 
law. Discovery of facts are limited to those not known at the time of proceedings, 
these limitations render the right to review an incomplete route to contest injustice as 
such evidence could may be vital in reaching decision, no court should allow 
opportunities for injustice to exist.  
 
Jean Galbraith, published an article on the development of the law of review and 
reconsideration at the ad hoc Tribunals. In this a number of suggestions for Appeal 
Chambers to use are given in order to remove the risk of injustice.  
 
Galbraith suggests: 
 
- the Tadić distinction between ‘new facts’ and ‘additional evidence’ should be 
eliminated;  
 
- treat all new evidence as ‘new facts’ only nominally retaining the Tadić distinction, 
relying mainly on precedents set in Barayagwiza and the Second Tadić decision;  
 
- ‘new facts’ should be dealt with by a restrictive approach and the reconsideration of 
final judgments based on the inherent power to prevent miscarriage of justice. 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
79 Čelebići Judgment, paras. 49 to 53, see also Prosecutor v. Zoran Žigić a/k/a “Ziga”, Decision on 
Zoran Žigić’s “Motion for Reconsideration of Appeals Chamber Judgement IT‐98‐30/1‐A Delivered on 
28 February 2005”, Case No. IT‐98‐30/1‐A, 26 June 2006 (Žigić Reconsideration Decision), para. 8. 
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Chapter 4 

 
 
The role of international community 
 
The United Nations (UN) is an international organization that describes itself as a 
"global association of governments facilitating co-operation in international 
law, international security, economic development, and social equity"80.  
 
The creation of the ICTR conceptualised and endorsed by the Security Council raises 
concerns around sovereignty, separation of power and true democracy.  As the 
executive branch, the Security Council is tasked with restoring peace, the General 
Assembly, as the legislative body has the authority to set up such a tribunal.  
 
A court created by the UN Security Council would effect that justice is controlled by 
those states with a dominant position in the international community who have the 
ability to influence events and protect their own interests, the Security Council 
inevitably follows the wish of the permanently seated ‘super powers’.  
 
The US opposes universal jurisdiction and an independent prosecutor; it wants any 
prosecutions to go through the Security Council subject to its right of veto. This 
would deem any manifestations of the Council’s will political; any justice emanating 
from these courts would thus be politically biased.  
 
It is important to note that Rwanda originally asked for help in dealing with the 
genocide and, were initially ignored. They called for the UN to create the Tribunal but 
were unhappy with how the UN proposed to construct it.  
 
Rwanda objected to the temporal jurisdiction wanting the Tribunal’s jurisdiction to 
cover crimes committed from 1990 and crimes committed before the Arusha Accords 
to be under the ICTR jurisdiction, for it to be limited to July 1994 rather than 
December of that year (so that Tutsi retribution crimes would not be covered), for the 
death penalty to be included and the scope of crimes to be limited solely to the act of 
genocide.  
 
Further, the Rwandan government did not want the Tribunal to be based in Arusha, it 
argued that the deterrent effect of the trial and punishment would be lost if the trials 
were to be held hundreds of miles away from the scene of the crime so voted against 
Resolution 955.  
 
Negotiations were made so that Rwanda (who carried little weight) was partially 
appeased in return for their cooperation. 
 
 
 
 

                                                 
80 http://www.un.org/en/ 
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4.1. ICTR relationship with Rwanda  
 
It is important that the ICTR and Rwanda maintain a good working relationship. The 
ICTR needs Rwanda to cooperate with its agenda and the Rwandan Government has 
close ties and support from powerful UN member states.  
 
Rwanda is today home for US military base and international airport at Bugesera. The 
principal hub for US AFRICOM operations are found in Central Africa and the Horn. 
 
Florence Hartmann81 recounts in her book, advice given by Pierre Prosper (US 
Prosecutor at the ICTR) to Judge Carla Del Ponte (former Chief Prosecutor at ICTR), 
where he explained that the United States had “strategic interests”82 in Central Africa 
that included a close working relationship with the Kagame Regime.  Prosper 
mentioned cooperation by Rwanda in excluding U.S. persons from the jurisdiction of 
the International Criminal Court, and military cooperation of long-standing that her 
prosecutions would disrupt.   
 
Hartmann’s book is said to breakdown the “behind-the-scenes machinations of the 
U.S. and U.K. delegations to the Security Council that eventually resulted in her 
removal from office in the fall of 2003”83. 
 
Hartmann and Del Ponte describe the entire ICTR enterprise as a “cover-up” of what 
really happened in Rwanda in 1994. If these accusations bear any truth, the ICTR 
itself functions mainly as a political tool in its refusal to prosecute 
external perpetrators.  
 
A quote from Amnesty International states “ . . . Amnesty International documented 
numerous killings by RPF forces during this period, but the ICTR, which was 
established to prosecute crimes committed by individuals regardless of affiliation, has 
not prosecuted a single member of the RPF or their civilian superiors in the past 14 
years”.84 
 
Human Rights Watch and Amnesty International reports from September/October 
1994 were sent to UN figures, documenting violent activities of the RPF85. 
 
ICTR former Chief Prosecutor Carla Del Ponte said publicly that her office had 
enough evidence to prosecute members of the Kagame Government86. If, as alleged 
above, the Kagame lead military army in its act of war was supported by the US (and 
UK87), their involvement and self-interest would also have to be investigated. 

                                                 
81 Spokesperson for Ms Carla Del Ponte 
82 Hartmann, Paix et Chatiment, pp. 261-72 
83 The International Criminal Tribunal for Rwanda: International Justice or Juridically 
Constructed “Victor’s Impunity”? Prof. Peter Erlinder, May 2008 
84 http://www.amnesty.org/en/news-and-updates/news/former-military-official-instigated-rwandan-
genocide-20081219, Amnesty International, Rwanda: Reports of killings and abductions by the 
Rwandese Patriotic Army, April-August 1994, October 20, 1994 
85 ICTR Military-I exhibit DNT 259. May 17, 1994 UNCHR Report of RPF killings 
at Rusomo Bridge to Tanzania, over Kagera River, in southeastern Rwanda.  Evidence that was put into 
the ICTR record by the Ntabakuze Defence not the Prosecution. 
86 Hartmann, Paix et chatiment, pp. 261-72 
87 http://www.guardian.co.uk/world/2010/dec/31/tony-blair-rwanda-paul-kagame 
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Such allegations, if true would mean the ICTR is guilty of complicity in a cover up of 
Hutu genocide victims.  
 
The ICTR’s reservations to issue indictments against the RPF fuels suspicion in its 
need to maintain an agreeable relationship with the current Government of Rwanda. 
These claims raise serious concerns regarding the ICTR’s objectivity and commitment 
to due process if its core purpose is not what it claims to be.  
 
Investigations carried out by the defence as, was the case with Ms Del Ponte’s 
intentions to initiate charges against the RPF, are frustrated with barriers or no 
cooperation. This seriously impedes the Accused’s ability to prepare an adequate 
defence. Safety issues plague ICTR Defence teams who run the risk of arrest simply 
for carrying out their professional duties.  
 
On 28 May 2010, Peter Erlinder, Lead Counsel for Aloys Ntabakuze was arrested in 
Rwanda on charges of negationism of genocide. According to reports published in the 
New York Times, a spokesman of the Rwandan government said that Mr. Erlinder 
was accused of “denying the genocide” and “negationism” from statements he had 
made at the tribunal in Arusha, as well as “in his books, in publications.”  
 
Nzirorera’s Defence team, worried that it was no longer safe to advocate for an 
accused person at the Tribunal for fear of prosecution in Rwanda (which could lead to 
Interpol arrest warrants as well as Bar disciplinary proceedings) requested a delay in 
his trial until matters were clarified around Erlinder’s arrest.  
 
The fact that the conflict was labelled an internal one, raises more questions, since the 
RPF first attacked from Uganda. The RPF are portrayed as ‘democratic liberators’ 
during the events of 1994. Despite their earlier attack on East Congo and the 
excavation of its resources (diamonds, gold and coltan) at a devastating human cost88 
where more than 3 million Congolese died, for which Kagame’s government has not 
been prosecuted. The ultimate objective was the resources of Congo - then Zaire. The 
U.S. agreed to support the RPF in return for the RPF acting as a U.S. proxy force to 
invade Congo and seize its resources.  
 
The ‘internal conflict’, protects not only the RPFs attacks from Uganda, but the 
backing, funding and stage setting of the U.S. A Tribunal fashioned by the very 
source that contributed to the problem may have trouble appearing trustworthy.   
 
 
 
 
 
 
 
 
 
 

                                                 
88 UN Panel of Experts Report on the Illegal Exploitation of the Democratic Republic of the 
Congo, October 20, 2003 
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4.1.1. Role of the media  
 
The world seems to have forgotten about the Rwandan genocide or the prosecution 
process for it at least. Reporting on trial proceedings is almost non existent, any 
malpractice goes largely unnoticed and the Tribunal itself benefits from the little 
coverage of its mistakes. This general silence implies unimportance or that trials are 
without problems.  
 
Hirondale News Agency89, carries out the only frequent reporting of the Tribunal 
(distinctly one-sided).  
 
Reporting on stories contrary to the main narrative is then left to smaller editorials90.  
A Spanish journal91 on its editorial space conversely wrote "It remains suspicious that 
the accusers and witnesses always are the same, that is to say Tutsis, while nobody 
has put on trial the ones who murdered four Rwandan bishops - Hutus - and 248 
priests, male and female clergies, including the Spanish missionary P. Joaquin 
Vallmajó. Almost all these - with certainty the bishops and the Spanish missionary - 
were assassinated by Tutsis."  
 
The events that took place in Rwanda seem to be part of a bigger plan that served 
political and economic interests rather than the result of primitive tribal hatreds, a 
notion largely purported by the media.  
 
The common narrative chiefly promulgated is of Hutu Government committing mass 
murder, but little has been said in mainstream media about the other side of the war. 
Since the general story is that Hutu power was to blame, their sole prosecution seems 
fitting.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
89 http://www.hirondellenews.com/ 
90 http://www.afrol.com/Countries/Rwanda/backgr_cross_genocide.htm, 
http://www.timesonline.co.uk/tol/comment/columnists/guest_contributors/article4481353.ece 
91 http://www.afrol.com/Countries/Rwanda/backgr_cross_genocide.htm,http://www.mundonegro.com/ 
April 2001  
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Conclusion 
 
The ICTR issues indictments, with charges such as complicity to genocide or failing 
to act to prevent genocide, against those in positions of power. Judgement is made 
only against the “losers” in the conflict and not against the members of the Rwandese 
Government92. The UN itself seems to turn a diplomatic blind eye in the midst of 
double standards by an international community that also failed to act when it too 
could have prevented the killing. 

Criminals, whatever their station in, their ethnicity or gender, should not escape 
liability, but there is an fundamental need to guarantee a fair trial system by which the 
accused can stand trial and defend themselves against accusations, particularly ones as 
serious as crimes against humanity or genocide. Otherwise, aspirations in serving 
justice are lost; the indefensible prosecution of an individual accused is no less 
immoral than his supposed wrong doings. It is important that everyone benefits from a 
system that does not arbitrarily strip individuals of their rights. Such prosecutions and 
trials serve only to further undermine the concept of state responsibility, undermine 
international criminal law and sow the seeds of tomorrow’s ethnic conflict in East 
Africa as a whole. 

The Tribunal, in maintaining the objectives of Resolution 955 has an obligation to 
take effective measure for the prosecution of persons responsible for serious 
violations of international humanitarian law in order to contribute to the process of 
national reconciliation and to the restoration and maintenance of peace. Many 
commentators state that the ICTR has failed in its primary function of purporting to 
“search for the truth” and to promote national reconciliation between the ethnic 
groups. The selective prosecution of those deemed to have “lost” and the clear 
political bias emanating from the current Rwandan Government, who target Defence 
witnesses and fabricate evidence pass largely ignored by the ICTR Judiciary. This is 
said to stand in stark contrast with the achievements of the Truth and Reconciliation 
Commission led by Archbishop Desmond Tutu in South Africa following the demise 
of apartheid. 

Those who consider that the war and genocide was not solely a Hutu crime take the 
view that impunity continues to exist for the current Rwandan Government and its 
supporters in the international community. There is no need for the Tribunal in acting 
impartially to try anyone involved in genocide in that period, to pander to the interests 
of a particular side.  

The Hutu’s have been portrayed in the mythology of the Tribunal as monstrous 
killers, though many of them were also slaughtered and many helped to save their 
Tutsi neighbors, friends and family members. At the latest ICTR Memorial Day for 
the Genocide, the myth was continued by the notice that appeared inviting prayers for 
the “Tutsi genocide victims” thereby putting aside the tragedy of the thousands of 
Hutus who also died during and after the limits of the 1994 temporal jurisdiction of 
the ICTR.  If Trial Chambers fail to establish the truth there will be a high risk of 
innocent people being convicted.  If only a select few of those who are culpable are 

                                                 
92 Cited by Judge Brugiere, the anti terrorist magistrate in Paris in 2008 
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being judged, the Tribunals understanding of the Rwandan genocide will be seriously 
undermined, likely to be fundamentally flawed and the legacy a betrayal of the aims 
and expectations. 

The Tribunal has not responded to the various and reliable reports that confirm the 
genocide in Rwanda involved the senior members of the RPF who now sit in 
Government in Rwanda. Any form of bias invalidates the Tribunal and ends any hope 
of determining the truth and fulfilling the claims of achieving national reconciliation.  

In seeking to protect the winners of the war the Tribunal cannot hope to be fair, as 
exampled in its failure to ensure fair trial proceedings, abandoning due process and 
adopting a pattern of Judicial bias in favour of the prosecution, reinforced by the 
pursuance of Hutu only convictions.  

Resolution 955 was implemented to establish peace, however ethnicity related 
violence is still a major problem93. It can be argued that the existence of the Tribunal 
has not in many cases deterred much of Rwanda’s current ethnicity motivated 
violence. Akhavan claims “. . . this policy of accountability, aimed at discrediting the 
Hutu extremists, has also restrained the extent of anti-Hutu vengeance killings . . . the 
shadow of the ICTR proceedings . . . have exercised a moderating influence in the 
post conflict peace-building process”94, this however is not the reality in Rwanda.  

The aims of attempting to achieve justice for victims, purporting to establish the truth 
and promoting national reconciliation have been sacrificed on the grounds of political 
expediency and poor judicial oversight. Most of the Accused are convicted on broad 
theories of responsibility near impossible to escape. The Prosecution enjoys 
cooperation from the Rwandan government while Defence investigators encounter 
clear obstruction in searching for evidence and witnesses willingly give false 
testimony.  
 
ICTR investigators and Prosecutors seem unwilling or unable to distinguish fact from 
fiction, the burden of ensuring that the court is not merely a form of victor's justice 
seems to fall heavily on the Defence. It should not be left to the competence of the 
Defence to uphold due process.  
 
NGO’s such as the AIAD and Human Rights Watch play a major part in investigating 
the truth and putting pressure on UN Institutions (e.g. procedures deemed unfair; Rule 
11bis transfer cases). As long as the essential lie of responsibility for unprovoked 
aggression is falsely maintained i.e., just who invaded and slaughtered whom and for 

                                                 
93 ICTR Exhibit DNT 260A: 
New York Times, August 5, 1994:  Bonner, Raymond, “Rwandans Say the Victors Kill Many 
Who Go Back” KADUA, Rwanda, Aug. 4 -- …Recently, hearing from the new Government 
in Kigali that it was safe to go home, some have tried.  And now they are coming back to the 
wretched refugee camps with reports that some Hutus    Rwandan Patriotic Front… In 
separate interviews, other Hutu men and women…gave similar accounts of men tied up and 
led away by Patriot Front soldiers and of men, women and children being killed with they 
returned to their villages…There have been persistent rumors of atrocities by the Patriotic 
Front but no confirmations until now.  But, two reporters who spent several hours today in 
separate interviews with refugees found their accounts credible. 
94 See Payam Akhavan, ‘Beyond Impunity: Can International Criminal Justice Prevent Future 
Atrocities?’, American Journal of International Law, Vol.95 (2001), p.23. 
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what? What is likely to re-occur is a continuation of the ethnic differences and the 
stifling of any dissent dictatorship in all but name with a thin veneer of democracy 
served up to the international community when necessary.   
 
An international community responsible for setting up the Tribunal spoke for 
Rwandan’s, Justice and reconciliation cannot be achieved if those that suffered most 
are not heard and their truth is not told. Authors Sarkin95 and Morris96 believe that the 
only means to foster national reconciliation is through the use of a truth and 
reconciliation commission. Sarkin argues that models implemented in Chile, El 
Salvador, Argentina and South Africa to have been successful in promoting 
reconciliation. 
 
The problems seen at the ICTR are not problems that will resolve themselves in the 
near future. The Tribunal has endured many struggles and vast changes need to be 
made if it is to fulfil its mandate.  
 
In considering trial proceedings and case examples used, many observers are not 
convinced that trials are being conducted fairly, which is exacerbated by the lack of 
the ICTR’s visibility (remote Arusha), in Tanzania where the local and international 
press largely ignore proceedings. As a result any infringement of rights are not given 
the attention they deserve.   
 
The ICTR may not succeed wholly in serving international justice, (justice that seems 
more private than public) but its alleged failures have certainly provided a mass of 
writing on the matter. NGO’s concerned with Human right’s and other legal 
professionals have carried out investigations and published many reports, if history is 
amended from international embarrassment, the ICTR has at least brought out another 
version to the dominant narrative of the Rwandan genocide. Due process may not 
feature in the process of these trials but as such, its absence may invoke reviews that 
eventually re-visit those failings.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
95 See Jeremy Sarkin, ‘The Necessity and Challenges of Establishing a Truth and Reconciliation 
Commission in Rwanda’, Human Rights Quarterly, Vol.21 (1991), pp.767-823. 
96 Madeline. H. Morris, ‘The Trials of Concurrent Jurisdiction: The Case of Rwanda’, Duke Journal of 
Comparative and International Law. Vol.7 (1997), pp. 349-74. 



     

29 

BIBLIOGRAPHY 

 
Books  

Gourevitch, P. (1998). We Wish to Inform You That Tomorrow We Will Be Killed with 
Our Families: Stories from Rwanda. New York: Farrar, Straus, Giroux. 

"Influence of the Roman Catholic Church in the Acquittal of Rwandan Bishop 
Debated" (2000). Christianity Today, June 19. 

Melvern, L. (2000). A People Betrayed: The Role of the West in Rwanda's Genocide. 
London: Zed Books. 

Munro, D. C. (1927). "War & History." The American Historical Review 32:219–231. 

Phayer, M. (1998). "Pope Pius XII, the Holocaust, and the Holy War." Holocaust and 
Genocide Studies 12:233–256. 

Ramati, A. (1978). While the Pope Kept Silent. London: George Allen & Unwin. 

Straus, B. R. (1987). The Catholic Church. New York: Hippocrene Books. 

Gérard Prunier, The Rwanda Crisis: History of a Genocide  

Forsythe, Human Rights, 103.  

Report of the Independent Inquiry into the actions of the United Nations during the 
1994 genocide in Rwanda. 

The Independent Inquiry into the actions of the United Nations during the 1994 
genocide in Rwanda (15 December 1999) 3.  
 
Ramsbotham, Conflict Resolution, 205.  
 
McCoubrey Hilaire, 1990, International Humanitarian Law, Brookfield, VT, Gower 
 
Magnarella. Paul. J, (2000), Justice In Africa; Rwanda’s Genocide, It’s Courts, and 
the UN Criminal Tribunal, Ashgate 
 
Herman. J. Cohen, Intervening in Africa: Superpower Peacekeeping in a Troubled 
Continent (New York: Palgrave 2000). 
 
Oppenheim, Lassa (1952), International Law, A Treatiose. Disputes, War and 
Neutrality, 7th ed., Hersch Lauterpacht (ed.), Longman, Green, London 
 
Kingsley Chiedu Moghalu, Image and Reality of War Crimes Justice: 
External Perception of the International Criminal Tribunal for Rwanda, 26 
FLETCHER F. WORLD AFF. 21, 35 (2002) 
 



     

30 

Von Hirsch. A., Ashworth. A, (1998). Principled Sentencing; Readings on Theory 
and Policy. Hart Publishing, Oxford 
 
Bantekas. I, (2002). Principles of Direct and Superior Responsibility in International 
Humanitarian Law. Manchester University Press  
 
Suter. K, (1984). An International Law of Guerrilla Warfare; The Global Politics of 
Law-Making. Francis Printer  
 
Temminck Tunistra. J, (2009). Defence Counsel in International Criminal Law. 
T.M.C. Asser Press 
 
Wilson. H. A, (1988) International Law and the Use of Force by National Liberation 
Movements. Oxford University Press 
 
Kok. R. A, (2007) Statutory Limitations in International Criminal Law. T.M.C. Asser 
Press 
 
Rudolph. C, (2001),‘Constructing an Atrocities Regime: The Politics of War Crimes 
Tribunal’, International Organization, Vol.55  
 
United Nations, International Tribunal Rwanda, Seventh Annual Report of the ICTR 
(AA57/163-S/2002/733,2002) 
 
F. Reyntjens, Rwanda, Ten Years On: From Genocide to Dictatorship, African 
Affairs, 2004, pp. 177-210. 
 
Journal articles  
 
Stensrud, Ellen Emilie, “New Dilemmas in Transitional Justice: Lessons from the 
Mixed Courts in Sierra Leone and Cambodia”, Journal of Peace Research vol. 46, no. 
1, 2009.  

Von der Heydte, F. A. F. (1935). "Discovery, Symbolic Annexation and Virtual 
Effectiveness in International Law." American Journal of International Law 29:448–
471 

Webography  
 
Refugees International, Remembering Rwanda: RI Looks Back at Genocide and 
Failure to Intervene, Mar. 19, 2004 
http://www.refugeesinternational.org/content/article/detail/1570 
 
“The Chambers” at http://liveunictr.altmansolutions.com/tabid/103/Default.aspx 
 
“Outreach” at http://www.stl-tsl.org/sid/146 


